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ECKERT vs. CAMERON ET AL. 49 

Supreme Court of Pennsylvania, 1862. 

ECKERT VS. CAMERON ET AL. 

1. A letter written by the maker of a note to the holder, before the discount of it 
by him, ia not admissible in an action by the latter against an indorser, to show 
that the indorsement was an accommodation one. 

2. Where an indorsed note comes into the possession of the maker before it is due, 
there is no presumption of payment or extinguishment ; and, therefore, one who 
discounts the note under such circumstances for the maker is an innocent holder 
for Talue, and is entitled to recover from any of the parties to it. 

Error to the Court of Common Pleas of Lebanon county. 

The opinion of the Court was delivered by 

Strong, J. — It would be difficult to vindicate the admission of 
the contents of a letter to the plaintiffs below, written by Shaner 
in the absence of Eckert, and before the notes were made which the 
plaintiff discounted. It is not easy to see how one who has indorsed 
a promissory note, can be affected by the declarations of the maker, 
of which he had no knowledge, and which were made before the 
note had any existence. Shaner the maker, the letter or its con- 
tents (for its loss was sufficiently proved) would have been legitimate 
evidence to show that the indorsements were made for their accom- 
modation, that is, were such proof necessary. But how could the 
letter be evidence against Eckert ? The Court received it not as 
proof of Shaner's declaration, but, to use the language of the Judge, 
"as evidence of the contract." What contract? If between 
Myers and Shaner, or Shaner and the plaintiffs, it was evident to 
the case, res inter alios partes. If between the plaintiffs and the 
defendant, how could the ex parte declarations of Shaner tend to 
prove it ? In admitting this we think the Court inadvertently fell 
into an error, for which we should be constrained to direct a venire 
de novo were it not that the mistake could have done the defendant 
no harm, and a reversal of the judgment would not prove of ulti- 
mate service to him. There was, it is true, other evidence from 
which the jury might well have found that he had indorsed the note 
for the accommodation of Myers and Shaner. That other evidence 
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50 ECKERT vs. CAMERON ET AL. 

is to be found in the recitals made in the assignments of the 
accounts and stock, and in the testimony of George Hoffman and 
Jacob Dehuff. Yet it would be impossible for us to know whether 
the jury did not rest their verdict in whole or in part upon Shaner's 
letter. 

But, was it necessary for the plaintiffs to prove by affirmative 
evidence, that the defendant was an accommodation indorser ? They 
had discounted the notes for the makers, on the day of their date, 
before their maturity, and with the defendant's indorsement upon 
them. Under such circumstances were the indorsements not bind- 
ing, unless it was proved that the notes had never before been ne- 
gotiated, but were indorsed for the convenience of the drawers ? 
A bill or note which has been once in circulation, overdue, and 
coming from the hands of the acceptor or maker, is presumed to be 
extinguished : Byles on Bills 180 ; McGree vs. Prouty, 9 Metcalf 546. 
This is because it was the duty of the maker or acceptor to take it 
up when it fell due, and therefore it is fairly inferable from his 
possession of it, after that time, that it has fulfilled its office. But 
before it has fallen due, the maker of a promissory note is under 
no obligation to take it up, and the reason fails for presuming its 
extinguishment from his then having it in his possession. And with 
the failure of the reason, it is fair to conclude that the rule also 
ceases. When, as in this case, the maker offers to discount an 
indorsed note, on the day of its date, and before its maturity, the 
law does not infer from the indorsement and from the possession 
of the maker, that the note has been either paid or extinguished. 

It may be doubted whether the condition of such a note proves 
that it has been in circulation ; whether indeed it is not rather a 
just inference that the indorsement was made for the accommoda- 
tion of the maker, and the whole left him to raise morey upon it. 
In Burbridge vs. Manners, 3 Camp. 193, Lord Ellenbokough 
said, " payment means payment in due course, and not by anticipa- 
tion." "I agree," said he, "that a bill paid at maturity cannot 
be reissued, and that no action can afterwards be maintained upon 
it by a subsequent indorsee. A payment before it comes due, how- 
ever, I think, does not extinguish it, any more than if it were 
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merely discounted." Now, possession by a maker, after an indorse- 
ment, certainly cannot amount to more than proof of payment. 
Burbridge vs. Manners was a suit against the indorsee of a promis- 
sory note which had been paid a few days before it came due, but 
not cancelled, and which afterwards came into the hands of the 
plaintiff before its maturity. The plaintiff was permitted to recover. 
And in Morley vs. Oulverwell, 7 Meeson & Welsby 174, it appeared 
that a bill of exchange which had been accepted was satisfied four 
days before it fell due by -the acceptor, aud delivered up to him by 
the drawer, uncancelled. It was held, notwithstanding this, that 
the drawer was liable on it to a party to whom the acceptor after- 
wards indorsed it for value, before it became due. This was the 
unanimous opinion of the Court of Exchequer, and the language 
of the barons completely vindicate their judgment. Lord Abingee, 
Chief Baron, said, " the contract of the drawer and of each 
indorser is that the bill shall be paid by the acceptor at its 
maturity, not before it is due, that it shall be paid according 
to its tenor and effect, that is, when it becomes due. If upon 
its being discharged before it becomes due, the drawer inadver- 
tently leaves his name upon the bill, he is but in the ordinary 
case of a party who has a bill in negotiation, with his name 
upon it against his intention. It is in the hands of an innocent 
holder who has no notice that it has been discharged. Suppose 
mutual accommodation acceptances to be given, and to be exchanged 
before they have been negotiated, the names remaining on them, 
the parties may circulate them so as to give a title to a bond fide 
holder before they become due, and wherein does this case differ 
from that? Therefore a bill is not properly paid and satisfied 
according to its tenor unless it be paid when due; and conse- 
quently, if it be satisfied before it is due, by an arrangement 
between the drawer and acceptor, that does not prevent the acceptor 
from negotiating it, or an innocent holder for value from recovering 
upon it." In the same case Baron Parke said, "Nothing will dis- 
charge the acceptor or the drawer except payment according to 
the law merchant, that is payment of the bill at maturity. If a 
party pays it before he purchases it, he is in the same situation as 
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if he had discounted it." These cases hold there is nothing in the 
fact that an acceptor or maker of an indorsed note has it in posses- 
sion and offers it for discount before its maturity, to give notice to 
a purchaser of its payment or extinguishment. Their doctrine is 
that one who discounts such a note for the maker, before it is due 
according to its tenor, is an innocent holder for value, and is 
entitled to recover against any of the parties to it. They cover 
the present ease, and they appear to be supported by sound reason. 
It follows that the plaintiff in error could not have been hurt by 
the admission of the contents of Shaner's letter. 

And there is nothing else in the record of which he has any 
reason to complain. 

The judgment is affirmed. 



ABSTRACTS OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF THE STATE OF NEW JERSEY. 1 

Criminal Law — False Pretences. — An indictment for obtaining pro- 
perty by false pretences must show that the accused represented that 
certain facts existed, and that such representations caused the owner to 
part with his property, and must further show that the statements which 
induced the owner to part with his property are untrue : State vs. Tomlin. 

A mere opinion or supposition that certain facts exist is not sufficient : 
Id. 

A representation to a creditor that his debtor is insolvent, and is largely 
indebted, and that he is possessed of only small means, and is unable to 
pay the debt, thereby inducing the creditor to part with his claim at a 
sacrifice, when in fact such representations are untrue, and the debtor is 
able to pay, is obtaining property under false pretences, for which an 
indictment will lie : Id. 

Vendor and Vendee — Deed in Escrow' — Death of Vendor. — Where land 
is sold, a part of the purchase-money paid, and a deed executed and 

1 From Andrew Dutcher, Esq., State Reporter, to appear in the 5th yolume of 
his Reports. 



